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Chapter 1

Law and Economics: From where, to where1

Ejan Mackaay (Université de Montréal and CIRANO)

1.1. INTRODUCTION

The major discoveries laying the foundations for what we now know as “Law 
and Economics” are about half a century old. To see how far we have come, 
let us step back to the middle of the 20th century to see how we then saw law 
and the neighbouring sciences and compare it with how we now see it (section 
1.2 below). Within the social sciences, Law and Economics has had the most 
to contribute to our understanding of law and we will have to explore why 
that is (section 1.3 below). Much as we may agree that the efficiency 
improvements that Law and Economics focuses on are worthwhile, they do 
not explain by themselves the fantastic jump in growth (30 to 100 times over 
the past two centuries) experienced in the developed countries and now being 
exported to other regions. What was it that caused the jump in growth and what 
does that have to say to Law and Economics scholarship? (section 1.4 below).

1.2. LAW AND THE SOCIAL SCIENCES

In the middle of the last century, there was renewed interest in exploring 
what the social sciences could contribute to the law, empirically as well as 
theoretically. In America, this drive may have been due to the influence of the 
American Legal Realists and of Sociological Jurisprudence. The American 
jurist, Oliver W. Holmes had written in 1897 already: “For the rational study 
of the law the black-letter man may be the man of the present, but the man 
of the future is the man of statistics and the master of economics” (Holmes 

1 Based on the keynote lecture delivered by the author at the 4th Polish Law & Economics 
Conference on 23 October, 2015.
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1897, p. 469). The drive to bring scientific methods to bear on the law was well 
expressed in a 1949 article by Lee Loevinger (Loevinger 1949). He used the 
term “jurimetrics” to designate it. The drive, but not the term, appealed to 
sociologists, political scientists, psychologists and, from the 1960s on, 
information technologists. A special issue of the American law review Law and 
contemporary problems published in 1963 was devoted to Jurimetrics (Baade 
1963). Significantly, economists were absent from these early initiatives.

By 1969 the Norwegian scholar Aubert was able to put together a reader 
displaying a whole range of insights that sociology might contribute to law 
(Aubert 1969). Political scientists looked into the mind and background of 
justices of the top courts in an effort to predict how they would decide (Schubert 
1964, 1965). Psychologists attempted to find out what their discipline had to 
say about the reliability of witnesses and other aspects of procedural justice 
(Thibaut, Walker 1975). Other psychologists tried to use insights from their 
discipline to design a procedure for legal problem solving as a teaching tool 
(Crombag et al. 1975). Many of these explorations were linked to the use of 
logic and of computers, the new tool that seemed to hold promise for improved 
data processing, text retrieval, formalisation of legal reasoning and even 
artificial intelligence for legal purposes. 

By the late 1960s these explorations were still considered exploratory, 
peripheral to legal scholarship. They were referred to as the “law and the 
elephant disciplines”. In 1969, a 1060-page reader was published in the US under 
the title Law and the Behavioral Sciences, collecting what we then thought we 
knew (Friedman, Macaulay 1969). A review of the book describes it as the 
“latest forward thrust in the long campaign to bring lawyers and social 
scientists together in mutual understanding” (Nunez 1970, p. 96). And the 
reviewer adds: “To date, too little is known about the operation of law as social 
institutions (e.g., juries, bail procedures, effectiveness of drug and divorce laws, 
the economic consequences of licensing and economic control, etc. — not 
known as social facts as distinguished from formal legal procedures)”.

A further observation in the review may capture the mood of the time: 
“In 1969, a Special Commission on the Social Sciences reported to the National 
Science Foundation, ‘For at least half a century able men in the legal profession 
have recognized the potential contribution of social science to law. For most 
of this period the potential has remained undeveloped. There was a strong 
flurry of interest (part of the ‘legal realist’ movement) during the 1920s and 
1930’s, but few social science techniques or findings were actually used by 
lawyers. In recent years, this interest has been renewed, and seems here to stay, 
because the issues and problems confronting our legal institutions demand 
more background than the background typically brought to these problems 
by persons with traditional law school training” (Nunez 1970, p. 97)2.

To see how far we have come along the path outlined here, contrast 
a study conducted in the early 1950s by Vilhelm Aubert on the Norwegian 

2 Emphasis added, quoting Knowledge into Action; Improving the Nations Use of the Social 
Sciences, National Science Foundation, U.S. Government Printing Office 1969, p. 32.
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Housemaid Act of 1948 (Aubert 1967) and a 2013 Brazilian study on the impact 
of legislative changes facilitating divorce, presented here in Warsaw at the 2013 
Annual Conference of the European Association of Law and Economics (Porto, 
Butelli 2013).

The Norwegian study looked at new legislation adopted to put an end 
to the often abusive working conditions for live-in workers in Norwegian 
households (“housemaids”). The new Act replaced the older Law of Servants 
and instituted such measures as a general limit of 10 working hours a day, 
including time for meals; a clear definition of what constituted overtime and 
how much it was to be paid as well as a general cap on the amount of overtime 
that could be asked during a given week.

The first purpose of the 1950 empirical study was to see if the Act 
actually worked (Aubert 1967, p. 99). It was found that not only did the Act not 
produce its intended effects in over 90% of the cases, but it turned out to be 
unknown to a majority of the intended beneficiaries, the domestic workers, as 
well as to the housewives who employed them. In the 1960s, that an Act did 
not have its intended effect was apparently sufficiently newsworthy to report. 

Contrast this with the Brazilian study on divorce. Until a recent 
constitutional reform, Brazilian couples could undo their marriage only by 
going through a two-year separation of bed and board. The reform, by way of 
a constitutional amendment that came into force on 13 July 2010, allowed 
them to file for divorce directly on the basis of such grounds as irreconcilable 
differences. The study looked into the rates of divorce and of separation for 
the remainder of 2010. It followed up on a similar study conducted in Portugal 
(Coelho, Garoupa 2006).

The researchers predicted that as the “cost” of divorce came down, more 
couples would choose it and that separation, being no longer required to get 
to a divorce, would fall out of use. These are exactly the results they found, 
even immediately following the coming into force of the new rules. A further 
interesting finding was that divorce rates were higher in municipalities with 
relatively higher incomes. This finding is compatible with the idea that 
marriage can act as a reciprocal insurance for the partners, an insurance that 
becomes less necessary as both of them have independent incomes.

The Brazilian study shows how we would now approach empirical 
studies about the law. The law affects costs and benefits faced by persons 
subject to it. We expect – and hence predict – that they will react to a change 
in the law by changing their behaviour in a largely rational manner, so as to 
minimise costs they incur and to maximise benefits to which they have access. 
Of the social sciences it is foremost economics, latecomer to the “law and the 
elephant” research, that has pushed this way of thinking. Let us take a look 
at the economic analysis of the law, or Law and Economics.

1.3. LAW AND ECONOMICS – HOW FAR WE HAVE COME 

Law and Economics, though a latecomer to the drive to bring scientific methods 
to bear on the law, became a game changer once on board: “In any discussion 
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of “Law-And-”, the elephant in the room is Law and Economics (“L&E”). 
Economic analysis has had greater success than any other discipline as 
a colonizer of legal scholarship. The main contenders, Law and Society and 
Law and Humanities, are certainly robust in their own rights, but relative to 
L&E, these approaches are underweight, and their adherents have been known 
to seethe at the capacity of L&E scholars to smother practically every legal 
field in sight” (Rose 2010, p. 369). 

In thinking about this “colonisation” – but, really, was economics that 
imperialistic? (Brenner 1980) – we might ponder the following questions: What 
does L&E do that traditional legal scholarship does not? What is the 
relationship between law as text and law as impact?

1.3.1. What L&E does that traditional legal scholarship does not do
Law and Economics started as playful explorations by economists outside their 
charted territory. Up until the 1950s, economists would study the market 
process focusing on “economic” factors affecting performance: specialisation, 
exchange, competition, innovation. They would recognise property rights, 
contracts, civil liability (tort) law, corporate and securities law, regulatory law 
as essential parts of the framework that allows markets to work, but saw them 
as fixed outside economics, to be defined and changed for reasons proper to 
the law and having nothing to do with optimal economic performance.

In the 1950s, economists started to venture playfully outside their 
traditional turf. The trailblazer here was Gary Becker, who published in the 
late 1950s, the 1960s and 1970s studies on the economics of discrimination, 
of human capital and education, of criminal behaviour and of the family 
(Becker 1957, 1964, 1968, 1973, 1974). That pioneering work got him the 
Nobel Prize in 1992. 

The playful ventures outside economics territory made researchers 
realise that legal institutions were not fixed once for all and varied across 
time and space. These variations in legal institutions could have perceptible 
economic consequences. They surmised that legal institutions might be chosen 
for their desirable consequences. Rationality might then dictate what legal 
institutions to choose as it does the usual economic decisions.

In the 1960s, various economic scholars ventured into the law looking 
for new insights. Coase, through the theorem bearing his name, showed that 
market participants would correct a misallocated property right (to their joint 
advantage) and that, where high transactions costs prevented correction, 
guidelines could be set indicating how to allocate rights optimally (Coase 1960). 
Calabresi found an economic rationale underlying much of tort law (Calabresi 
1961, 1970). Demsetz showed how, when increased demand for fur made furry 
animals scarce amongst Indian tribes hunting them and led to conflict, the 
tribes resolved the problem by creating forms of (group) property rights 
(Demsetz 1967). Manne showed that limiting shareholder liability, far from 
being unfair to ordinary creditors, would improve access to capital for firms 
needing outside financing and so stimulate innovation (Manne 1967).
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Once these discoveries were publicised, a research agenda sprang up: 
determine whether the content of other (indeed all) legal institutions could be 
accounted for not merely in terms of purely legal criteria, but (also) in terms 
of desirable economic effects (efficiency). The early explorations by economists 
were based on a few simple premises:

(1) that laws, by attaching penalties or rewards to particular forms of 
behaviour, change incentives citizens face;

(2) that citizens adjust their behaviour to such incentive changes 
(rational choice model);

(3) that this allows one to predict the effects of rules in terms of citizens’ 
behaviour; 

(4) hence, that one can then explore whether these effects push in the 
direction of increasing collective well-being (economic efficiency). 

For the economic “take” on law to catch on amongst lawyers, two 
discoveries were necessary to consolidate economists’ playful explorations. 
First, it turned out that, when you explore this logic throughout all fields of 
law, most legal rules appeared to be framed as if aimed at achieving economic 
efficiency (First Discovery). Moreover, the rules that appear to have this aim 
also struck lawyers as fair or just (Second Discovery). This second discovery 
would provide a handle on lawyers’ notoriously fleeting concept of justice.

It took a lawyer, Richard Posner, to spell all of this out for other lawyers 
and to show how it applied across all fields of the American common law (Posner 
1972). Posner formalised the first discovery as the thesis that the traditional 
common law rules are efficient and ought to be, a thesis he maintained 
throughout the different editions of his textbook (Posner 1972, p. 98; Posner 
2011, p. 320). Privately he is said to have conceded that it is perhaps a bit of 
a stretch (Priest 2012, p. 221).

In the 8th edition of his textbook, published in 2011, Posner added the 
remarkable statement that “economics is the deep structure of the common law, 
and the doctrines of that law are the surface structure” (Posner 2011, p. 315). 
If true, it would mean that you can use economics to explain, predict or test 
what legal rules for particular areas are, may be or should be. And it would 
allow us to see an underlying unity in the law that would escape notice on 
a traditional doctrinal study of it.

Within the boundaries set by these discoveries and premises, Law and 
Economics has provided, and continues to provide, a wealth of surprising new 
insights to lawyers. Unlike other “law and the elephant” approaches, including 
Critical Legal Studies, the enthusiasm for it has not petered out. It continues 
to generate a rich literature. Kronman is of the view that it is “the intellectual 
movement that has had the greatest influence on American academic law in 
the past quarter-century [of the 20th Century]” (Kronman 1993, p. 166). 

Although Law and Economics provides a wealth of surprising new 
insights, it should not be seen as a substantive theory of law replacing lawyers’ 
traditional understanding of the law. Law and Economics does not say what 
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is and what is not properly to be considered part of the law. It is rather a method 
for grasping the main social effects of legal rules, as they exist or could be 
adopted, an impact calculus, in other words. It complements and enriches 
lawyers’ understanding of the law. Posner puts it like this in the 1998 Coase 
lecture: “(..) the role of economics in moral and political debate is to draw 
attention to consequences or implications that people ignorant of economics 
commonly overlooked. What you do with those consequences is your business” 
(Posner 2000).

Ultimately, law must be judged by how well it works in society. Getting 
a handle on the effects of rules should give us a better grasp of why we have 
the rules we do and allow us to design different ones if that needs to be done. 
So, whilst Law and Economics is only one method to be used for a circumscribed 
purpose within legal thinking, what it allows us to discover is so essential to 
any understanding of the law that it accredits Law and Economics as a necessary 
part of the lawyers’ toolkit (Farnsworth 2007, p. ix).

Does Law and Economics work outside the American legal system where 
it was discovered? The place of discovery of a scientific truth should not 
determine its sphere of application. Origin is not destiny. That holds for law 
as much as for other disciplines. Think of a Civil Code exported to different 
countries or of human rights (Mackaay 1997). There is no reason to conclude 
a priori that civil law should not exhibit a similar tendency towards efficient 
legal solutions. There now exist several textbooks showing that Law 
and Economics has much to say about civil law systems (in English: Schäfer, 
Ott 2004; Mackaay 2013).

It has sometimes been objected that most initial discoveries of Law and 
Economics were made by economists at the University of Chicago and that 
that might give an objectionable slant to the conclusions, justifying deprecating 
labels like “ultraliberalism”. The objection does not hold water. The remarkable 
economic take-off we now observe in Asia, lifting a third of the world population 
out of dire poverty, relies on letting market logic into what were before centrally 
planned or directed economies. The open economy and the liberal values on 
which it relies are precisely what the Chicago economists promoted.

The essential role of markets and profits is well explained by McCloskey 
in chapter 59 of her 2016 book: “But if a profit occurs — at any rate, if the 
profit does not come from political favors, as it does to the sugar industry or 
the wind-farm industry — the economy is articulating something worth 
attending to. It is saying, “Do more of this. People want it strongly enough to pay 
for it”. If a loss occurs it is saying, ‘Don’t do that. People won’t pay for it.’ The 
articulation comes from the dollar votes of ordinary people, a democracy of 
what people in aggregate are willing to pay” (McCloskey 2016, pp. 564–565).

Only the open economy does that. McCloskey again: “Modern politics 
is a four-way tug of war between liberalism in the sensible part of the elite, 
socialism in the rest of the elite, traditionalism in the peasantry, and populism 
in the proletariat. Only liberalism works, but the others tug vigorously” 
(McCloskey 2016, pp. 136, 623). 
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Sowell explains the mystery: “While capitalism has a visible cost-profit 
that does not exist under socialism, socialism has an invisible cost-inefficiency 
that gets weeded out by losses and bankruptcy under capitalism. The fact that 
most goods are more widely affordable in a capitalist economy implies that 
profit is less costly than inefficiency. Put differently, profit is a price paid for 
efficiency” (Sowell 2000, p. 753). 

All of these considerations justify the attention law and economics pays 
to the efficiency of legal arrangements.

1.3.2. The relationship between law as text and law as impact
But, you may ask, how do these considerations on the impact of law comport 
with law as a discipline concerned with authoritative texts forming a coherent 
and seamless web?

A written law text, be it a contract, a statute, a judicial decision, is meant 
to convey to its addressees a relative certainty as to what they may and may 
not do. A law text reflects a “deal” on which you should be able to rely to plan 
your affairs and to coordinate your plans with those of others. To put it 
differently, law texts guide action and this creates “pressure in the interpretation 
and application of legal norms towards consistency, coherence, stability, 
predictability, and finality” (Bix 2005, p. 977).

At the time when the texts were drafted, they appeared to be the best 
we could do for the different addressees: contracts creating win-win situations 
between the parties, normally a sign of an efficient arrangement; legislative 
and judicial texts reducing or even removing uncertainty that might otherwise 
handicap the action of individual agents.

For this certainty effect to work, agents have to be able to rely (1) for 
a reasonably long time (2) on law texts written in ordinary language (3) as 
one would normally understand and apply them. Even admitting, as Posner 
contends, that the deep structure of the law is efficiency, it would be unduly 
cumbersome, for any difference of opinion or dispute on what a legal rule 
allows one to do or not, to determine the efficient solution. The application of 
the law as a guidance process would become impossibly lengthy and 
burdensome, like playing football as a chess game. To turn this round, reliance 
on text is efficient in the usual law and economics sense: it economises on 
information costs.

That is not the end of the story. Beyond a certain level of volume, density 
and complexity, the law texts relied on impose a logic of their own. It becomes 
imperative to ensure access to them as well as coherence and absence of gaps 
amongst the law texts (seamless web). This is the autonomy of the law.

The extraordinary development of information technology, giving us 
electronic databases and increasingly intelligent text retrieval systems, allows 
us to find our way through masses of law, in our own country and elsewhere, 
that would have been inconceivable a quarter century ago. At first blush, one 

3 P. 114 in the 5th edition of 2015.



12

I. Featured article

might think that that would just improve access to law. But there are unintended 
side-effects. As the cost of access goes down, so does the cost of adopting and 
implementing more law texts. The law of demand then predicts that one may 
expect more law texts to be adopted. Moreover, easier access to law text is 
likely to make apparent ambivalences or incoherencies in drafting that might 
have gone unnoticed under earlier laborious and incomplete access; this in 
turn may lead legislators to adopt further laws to correct the flaws. These new 
laws, in turn, will also have to be retrieved and interpreted for any further 
applications. The sheer volume of law texts reinforces the trend towards 
specialisation in the legal profession. Over all, information technology has 
substantially brought down the cost of mastering the text aspect of law, but 
in the process has triggered forces that produce substantially more law texts 
than we used to have (normative inflation). What the net effects of this 
development are is not immediately obvious. 

The substantial attention paid to the text aspect of law has had the side 
effect of reducing the attention paid to the law’s social function. The tools we 
have to look at those effects have not nearly improved at the same pace as 
information technology. Yet, let us remind ourselves: legal systems are intended 
to serve human purposes; ultimately, law will be judged by its effects on society. 
The prestige of the law, the confidence citizens have in it, depend on its being 
a good and just guide to action. “The pressures to serve moral and functional 
ends inevitably occasionally push law from its formal and formalist path” (Bix 
2005, p. 986).

What we need is a system of “alarm bells” alerting us when social 
developments cause law texts, as usually interpreted in a formalistic approach, 
to fall seriously out of line with their social function. We must then stand back 
and reassess the text in the light of its consequences (impact); propose legal 
interpretations or law reforms to align it with the law’s expected social 
functions.

My submission is that Law and Economics has an essential role to play 
as part of the alarm system signalling the need for reform. If the reform goes 
forward, Law and Economics should be an essential tool in the reform process, 
informing on foreseeable effects and on what might be efficient rules. Beyond 
this, Law and Economics can make significant contributions to scholarship. 
For doctoral students, it can supply a framework to structure a thesis intelligently 
by filling in details of the as yet imperfectly explored field of law to analysed 
in the thesis. For doctrinal work, Law and Economics can be a tool to trace 
the purposes of particular rules, laws or fields of law and to see how rules 
“hang together” in the light of their shared purpose; in this sense, it is a proper 
doctrinal tool and connects with the aims of codification and of consolidation 
of law. On occasion, it can help by making a “magma of rules” readable (Frison-
Roche 2004).

Can other disciplines contribute to the functions attributed here to Law 
and Economics? Can sociology, psychology, anthropology? Many competitors 
to Law and Economics appear to have petered out; critical legal studies is 
a prominent example. In a reflection on legal scholarship in 2001, Posner sees 
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a significant contribution only from the economic analysis of law, cognitive 
psychology and feminist jurisprudence (Posner 2001, p. 1326). The final word 
here must go to Coase, who formulated it already in 1978: let competition 
amongst different approaches reveal what each can best contribute to the 
understanding of law. Ultimately, all the social sciences will be seen to form 
an integrated whole based on a view of humans as (limitedly) rational choosers; 
the social sciences will vary in precisely what they principally focus on, ranging 
from the totally individual to the social, the communal and up to the polity 
as a whole. One can see the glimmering of that perspective in recent work by 
Elster (2007), Ridley (2010), McCloskey (2016). For the moment, it is best to put 
stock in the disciplines whose scientific values are most conducive to bringing 
such convergence about. Law and Economics is prominent amongst these.

1.4. LAW AND ECONOMICS AND THE WELFARE OF SOCIETY 

Law and Economics has brought a wealth of new insights into how the elements 
of the legal system function and what their purpose may be. It points to legal 
institutions that will lead to the most efficient use of scarce resources. Is that 
all we want to know as legal scholars? Shouldn’t we also be interested in the 
macro perspective of what makes societies as a whole grow economically and 
what law might have to do with that?

1.4.1. Responses to 20th century crises
Following the First World War and during the Great Crisis of the 1930s, some 
argued that capitalism as an economic system had reached the end of its useful 
life and should be replaced by planned economies (socialism), the first of which 
had appeared in the Soviet Union. This would entail a radical redefinition of the 
role of property rights and other core legal institutions as they were then known. 

Against the apparent promise of socialism, Mises and Hayek argued in 
the 1920s and 1930s that no central planner could ever have access to all the 
dispersed knowledge of time and place that the individual participants in the 
market possess (Mises 1990 [1920]; Hayek 1972; for a summing up see Lavoie 
1985). As a result, socialist planners could not properly decide where to put 
scarce resources, in an economy where citizens’ preferences are to count, as 
opposed to a command economy such as an army. The planners navigate in 
the dark, without a compass; open economies would outperform them. 

It took until 1989, with the fall of the Berlin Wall and the socialist 
economies in Eastern Europe, for that argument definitively to be shown right. 
In 1996, Simon drove the point home in a series of tables comparing income 
and availability of consumer goods in socialist and open economies: East 
versus West Germany, North versus South Korea, China versus Taiwan and 
Hong Kong over the period of 1950 till 1982 (Simon 1996, pp. 496–499).

After World War II, an urgent demand appeared for “recipes” to create 
the legal institutions and other conditions for rapid economic growth in the 
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newly decolonised countries. A host of formulas were tried: socialism, state 
planning, protectionism in various forms. Most had mixed if not outright 
disastrous results for the populations concerned. These disappointing results 
created pressure on the social sciences to come up with an explanation of why 
that happened and of what it was that triggered the spectacular economic 
take-off in North-Western Europe over the last few centuries.

In the aftermath of decolonisation, some argued that colonialism or 
imperialism, deemed its successor, caused the backwardness of former colonies, 
and that it would therefore fall to rich countries, including the former 
colonisers, to provide aid to the developing countries as a way of righting past 
wrongs. Did colonisation cause unconscionable wealth accumulation in the 
colonising countries and fatal stagnation in the colonised? Recent advances in 
economic history, in our ability to collect historical data and to process massive 
amounts of data in comparing countries over time, now allow us to answer 
those questions. Economic historians now answer both in the negative 
(Fergusson 2011, pp. 8–10; McCloskey 2016, p. 89f). Although undoubtedly 
some persons in colonising countries enriched themselves, on average, citizens 
of these countries did not. Moreover, countries without colonies, such as 
Sweden, Switzerland and Austria, did as well as, if not better than, many of 
the colonising ones. Political domination (empire) does not lead to economic 
betterment, as McCloskey puts it (McCloskey 2016, p. 89f).

As for foreign aid, when given to governments of developing countries, 
it generally did not accomplish its purpose and some of it found its way into 
Swiss bank accounts (Deaton 2013, p. 282; Easterly 2002, pp. 27-284; Easterly 
2006). Taiwan, Hong Kong, Singapore, South Korea and then China and India 
developed essentially without it. McCloskey writes: “ (…) the best way to give 
aid is to encourage poor countries to adopt liberal domestic policies, as China 
and India have, with their astonishing results” (McCloskey 2016, p. 142). To 
realise how much of a difference those policies make, consider that Collier’s 
book, published in 2007, could focus on the one billion persons, out of a world 
population of seven billion, who are in dire straits and need help. But a mere 
40 years before, four billion out of a world population of five were in that 
situation (McCloskey 2016, p. 74). 

What makes people wealthy? When one looks for an answer, a first 
helpful step may be to eliminate a number of factors that are sometimes 
thought to cause that to happen, but turn out to be false leads. It is not 
geography, including the presence or absence of natural resources, climate or 
culture (Fergusson 2011, p. 11; Acemoglu 2012, p. 45f). Nor is it “capitalism”, 
capital accumulation being ancient and ubiquitous (McCloskey 2016, p. XV). 
Nor is what McCloskey calls “the Great Enrichment” caused by “material 
matters of race, class, gender, power, climate, culture, religion, genetics, 
geography, institutions, or nationality” (McCloskey 2016, p. XV5). 

4  Quoted by McCloskey 2016, p. 140, nt. 1.
5 For a fuller list of Non-Causes discussed by McCloskey see: http://www.deirdremccloskey.

com/books/not_causes.php (accessed on 27 October 2016).
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1.4.2. Empirical work on what promotes growth
By the 1990s, advances in information technology made it possible to study 
on a massive scale, across numerous countries, what institutions and policies 
correlate with economic growth, tackling the question of what makes us rich 
from a different angle. A first attempt proceeded from the assumption that 
liberal policies are most conducive to growth, so that if one coded and scaled 
a variety of variables expressive of the liberal (or other) character of a society, 
one ought to be able to observe whether higher values on these variable 
correlate with higher growth. 

The first publication pursuing this idea was published in 1996 – the 
Freedom Index, covering the period of 1975 till 1995. The Freedom Index has 
since been published annually, with improvements (Gwartney et al. 1996)6. 
It now tracks five groups of factors, each with several indices:

(1) size of government: expenditures, taxes, and enterprises; 
(2) legal structure and security of property rights; 
(3) access to sound money; 
(4) freedom to trade internationally;
(5) regulation of credit, labor, and business (Gwartney et al. 2015, p. v). 

In a 2014 study, some of the team looked at the literature of 392 scientific 
papers citing the Freedom Index. The study concludes that “the balance of 
evidence is overwhelming that economic freedom corresponds with a wide 
variety of positive outcomes with almost no negative trade-offs” (Hall, Lawson 
2014, p. 8). That finding lends support to McCloskey’s observation that: 
“Modern politics is a four-way tug of war between liberalism in the sensible 
part of the elite, socialism in the rest of the elite, traditionalism in the peasantry, 
and populism in the proletariat. Only liberalism works, but the others tug 
vigorously” (McCloskey 2016, p. 136).

The Freedom Index does not specifically focus on the legal arrangements 
that may be supportive of economic growth. That became the focus, again 
with reliance on massive numerical data that are now available, of a group of 
four economists at Harvard, Rafael La Porta, Florencio López-de-Silanes, 
Andrei Shleifer and Robert Vishny, or LLSV for short. Over the period of 1990 
till 2008, this group published a number of studies focusing initially on the 
legal arrangements determining the financing of business ventures but 
gradually broadening to the quality of government in general. The article that 
gave them worldwide exposure was published in 1998 with the title Law and 
Finance (La Porta et al. 1998). In a follow-up study the next year, they concluded 
that the protection of minority shareholders (against implicit expropriation by 
controlling shareholders) is the major determinant of how widely dispersed 
corporate ownership will be (La Porta et al. 1999a). The same year the group 
tackled a broader subject, namely the quality government in a large group of 

6 The annual reports, with the data on which they are based, are available here: http://
www.freetheworld.com/release.html. The 2015 report covers 157 countries and relies on five 
broad sets of data (accessed on 27 October 2016).
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countries, assessing government performance using measures of government 
intervention, public sector efficiency, public good provision, size of government, 
and political freedom, the idea being that good economic institutions are 
instrumental to economic growth (La Porta et al. 1999b). 

One of the controversial conclusions of this study is that the quality of 
government varies systematically with the legal family to which it belongs, the 
common law countries coming first, the Scandinavian and German-Code 
based civil law systems following, and the civil law based on the French Civil 
Code last in this group. The authors propose the explanation that French civil 
law institutions were built to further the power of the State, although less so 
than in socialist economies (La Porta et al. 1999b, p. 232).

This last conclusion has been heavily contested7. Dam, for one, shows 
that, taken over a much longer period than the quarter century or so observed 
in the LLSV studies, French-civil law countries have outperformed common 
law countries such as Britain (Dam 2006). Hadfield observes that, even if the 
LLSV thesis is to be taken at face value, “we do not know what particular 
features of “common law” institutions matter and whether they are in any 
way essential to “common law” (Hadfield 2004, conclusion).

In spite of the criticism, LLSV and other economists pursued their line of 
study looking into a wealth of aspects of functioning legal systems across a great 
number of countries. A 2008 paper gives an inventory of the studies and stands 
by the thesis that legal families make a difference (La Porta et al. 2008).

All these studies and the methodology they used were considered 
sufficiently promising to be taken as the basis for policy reports that the World 
Bank started to produce, from 2004 on, under the title Doing Business8. With 
the resources available to the Bank these reports could look in considerable 
detail into the actual workings of the legal systems of most countries worldwide. 
They recommended reforms of particular aspects such as the formalities and 
delays it takes to set up a company and to get credit, bankruptcy and corporate 
reorganisation procedures, formalities to enforce one’s rights through the 
courts9. In its 2013 report, the World Bank reported that over the eight years 
since the first Doing Business report had been published, nearly 2000 policy 
reforms had been instituted as recommended by these reports and, after such 
reforms, growth improved by an average of 0.4% the following year (World 
Bank 2013, p. 11).

1.4.3. What caused the rise of the West
To see more clearly what makes us rich, scientists turned their attention to the 
question of what caused the great economic take-off to occur in North-Western 

7  For a more detailed overview see Mackaay (2014).
8 World Bank (2004). More recent reports are publicised here: http://www.doingbusiness.org 

(accessed on 27 October 2016).
9 These reports reflect what has been called the Washington Consensus: http://bruegel.

org/2016/06/the-new-washington-consensus/?utm_conte...edium=social&utm_source=twitter.
com&utm_campaign=buffer+(bruegel) (accessed on 27 October 2016).
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Europe. Baechler, in 1971, concluded that the pursuit of efficiency, through 
revolution, innovation, experimentation, required liberation of society from 
the control of the State and that this, in turn, was possible because, unlike 
China or the Mogul Empire, Western Europe had fragmented political units 
(Baechler 1971, p. 181). But the causality is left too imprecise to go forward. 
Two years later, North and Thomas proposed the thesis that an institutional 
change was the critical factor, to wit the protection of property rights from 
predation by political power holders, in particular in England after 1688 
(North, Thomas 1873). But McCloskey protests that Chinese property rights 
were anciently good and that, at all events, 1688 can hardly be considered 
an institutional turn-around year (McCloskey 2016, p. 86). In 1981, Jones 
published his European Miracle, in which he presented Europe as “an innovative, 
decentralised, yet stable, aberration” (Jones 1987, p. 225). The aberration 
was, as in Baechler’s story, the multiplicity of political units, leading to 
decentralisation, and, because of the competition between them, the relative 
absence of the “plunder machine” that powerful empires were able to put in 
place elsewhere, and relative freedom to pursue novel ideas, that the empires, 
but not fragmented small polities, could suppress (Jones 1987, p. 233). In 1986, 
Rosenberg and Birdzell came out with yet another take on How the West grew 
rich (Rosenberg, Birdzell 1986). In their view, technological innovation was 
the key to the take-off. It could take place in the West because key institutions 
such as the rule of law, the corporation, the banking and credit system had 
been put in place there and were left free of government interference. Do we 
really know that freedom was responsible for the success of the West, asks 
McCloskey in a 1986 review of the book (McCloskey 1986).

Much as these results are encouraging, they remain tentative, in the 
sense that we are not entirely clear about the precise causality of growth, in 
particular as regards the economic take-off in the West. Since the turn of the 
century, the availability of data and the ability to process them in complex ways 
on computers has increased dramatically. As a result, one researcher, Maddison, 
has been able to produce a startling statistical portrait on how economies have 
evolved over time (Maddison 2007). We now know, for instance, that the 
spectacular growth of income in the world did not start until about 1800 
(Maddison 2007, pp. 265 (table B-22), 640, 645 (table 8b)).

After the crisis of 2008, a renewed interest seemed to develop for what 
might explain the economic take-off and its occurrence in the West. In 2011, 
Ferguson came out with a new synthesis in which he claimed that since 
around 1500, the West had developed a set of six what he calls “killer apps”, 
conceptions, policies and practices that made the economic take-off possible 
and that were not, until late in the 20th century, fully imitated in other parts 
of the world. These apps are briefly described as follows:

1. Competition – a decentralization of both political and economic life, 
which created the launch-pad for both nation-states and capitalism. 

2. Science – a way of studying, understanding and ultimately changing 
the natural world, which gave the West (among other things) a major 
military advantage over the rest.


