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The birth of Law and  Economics, an interdisciplinary scientific 
movement focusing on studying the law with the use of methods and 

tools of economics, is widely assumed to have taken place at the University 
of Chicago, which nurtured in the last century such prominent scholars as 
Ronald Coase, Gary Becker, Richard Posner, to name just a few. However, it 
would be naive to assume that Economic Analysis of Law1 sprang onto the 
surface just like Athena did from Zeus’ head – with fully equipped armour. 
The development of Law and Economics has rather been a long process and 
it is no surprise that history of this scientific movement is often divided into 
periods (e.g. by Hovenkamp 1990, Mackaay 2000). The so-called first wave 
of Law and Economics embraces the second half of the 19th century and first 
half of the 20th century, whereas the second wave stretches from the second 
half of the 20th century up till now. 

In recent literature it is often emphasized that Law and Economics has 
only materialized in Poland in the 21st century, a  few years ago –  together 
with the publishing of several works of Polish authors on various aspects 
of Economic Analysis of Law and, in particular, with the establishment of 
the Polish Association of Law and Economics. Indeed, because of the iron 
curtain, which sealed off Poland and other Central and Eastern European 
countries from the West after the Second World War, the contribution of 
scholars from these countries to the second wave of Law and Economics has 

1 Law and Economics and Economic Analysis of Law are two names used equivalently for 
the discussed scientific movement. For another view, see Deakin (1999) and Miller (2011).
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been marginal, until recently. On the contrary however, Polish involvement 
in the first wave of Law and  Economics was considerable, but so far has 
passed virtually unnoticed. Therefore, the main aim of this introduction 
to the first Polish Yearbook of Law and Economics (2010) is to rediscover 
unchartered historical developments of Economic Analysis of Law during 
the first wave of Law and  Economics in Poland. We begin with a  concise 
description of the general history of Law and Economics and conclude with 
a short overview of the current state of Economic Analysis of Law in Poland 
as well as a description of the contents of this Yearbook, which is the fruit of 
the 1st Polish Law and Economics Conference. 

1.1. A SHORT ACCOUNT OF THE HISTORY OF LAW AND ECONOMICS

Interrelations between law and economics have been of interest to philosophers 
and political scientists virtually from the beginning of mankind. Among the most 
important scholars who embarked upon those issues were Plato, Machiavelli, 
Hobbes, as well as representatives of Scottish Enlightenment – David Hume 
and Adam Smith (Backhaus 2005; Mackaay 2000). However, most influence 
on the development of Law and Economics is nowadays attributed to Jeremy 
Bentham who was the forerunner of the economic approach to criminal policy. 
In particular he is praised for developing the concept of utilitarianism which 
gave an impulse for studies of non-market behaviour, including the law (Posner 
2005). However, it is often emphasized that works of these early scholars do not 
contain comprehensive studies of law from an economic perspective (Mackaay 
2000). 

The first efforts to systematically combine law and economics research 
took place in the 19th century in Europe. Although they are quite diversified, 
one important avenue was to search for an answer to the question how 
property rights are created in different societies. Earlier concepts referring to 
natural law were regarded as too limited and unable to explain legal changes, 
both in the time and cross-country perspective. Furthermore, the first wave 
of Law and Economics scholars were interested in the breadth of individual 
and collective rights, as well as problems arising with regard to exploitation of 
common-pool resources. Eventually, it could be said that those efforts amounted 
to the attempt of a systematic explanation for the creation and distribution of 
economic rights and obligations (Pearson 1997, p. 42).

The first wave of Law and  Economics had more representatives with 
an economic background than lawyers. Important contributions are often 
associated with the Austrian School of Economics and its main representative 
–  Carl Menger, who was, as a  matter of fact, born in Nowy Sącz –  at that 
time belonging to Austro-Hungarian Empire (Galicia) but currently to Poland. 
In addition, there was an important development in the American economic 
thought towards the end of the 19th century. The emergence of institutionalism 
brought a new view upon interrelations between legal and economic processes. 
Its main pursuers were Thorstein Veblen, John Rogers Commons and Wesley 


