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A possible scenario for the launch 

of the optional instrument

No one can purport to speak for the European Parliament. As an offi  cial 
of that institution, more specifi cally, of the secretariat of the Legal Aff airs 
Committee, I would be the last person to pretend to do so. What I have to say 
today represents my personal views.

In the course of my work for the Committee’s secretariat, I have been 
privileged to work on the various private international law instruments that 
the Union has adopted in recent years – Brussels I1, Rome II2 and Rome I3, 
to name but some. I  am currently working for Tadeusz Zwiefka, MEP, on 
Rome III, which deals, under the enhanced cooperation procedure, with the 
law applicable to divorce. I have also worked on various stand-alone proce-
dural instruments adopted in the fi eld of civil law: the European small claims 
procedure4, the directive on mediation5 and the European order for payment 
procedure6, to mention but a few.

* Th e author is a Principal Administrator in the Secretariat of the Legal Aff airs Committee of 
the European Parliament.
1 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters, OJ L 12, 16th of January 2001, p. 1.
2 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11th of July 
2007 on the law applicable to non-contractual obligations (Rome II), OJ L 199, 31.7.2007, p. 40.
3 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17th of June 
2008 on the law applicable to contractual obligations (Rome I), OJ L 177, 4th of July 2008, p. 6.
4 Regulation (EC) No 861/2007 of the European Parliament and of the Council of 11th of July 2007 
establishing a European Small Claims Procedure, OJ L 199, 31st of July 2007, p. 1.
5 Directive 2008/52/EC of the European Parliament and of the Council of 21st of May 2008 on 
certain aspects of mediation in civil and commercial matters, OJ L 136, 24th of May 2008, p. 3.
6 Regulation (EC) No 1896/2006 of the European Parliament and of the Council of 12th  of 
December 2006 creating a European order for payment procedure, OJ, L 399, 30th of December 
2006, p. 1.
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I fi nd myself now in an awkward position, since I came here armed to 
talk about the private law aspects of the common frame of reference, and 
I fi nd that the preceding speakers have dealt with the topic so exhaustively 
that I have little to add. I will therefore address the subject of the common 
frame of reference – in its most likely guise of the optional instrument – from 
a more general perspective, touching, where necessary, on the aspects of private 
international law.

First, as the Union’s citizen and a lawyer, I fi nd this project to be a re-
markable achievement, and hasten to add that any critical comments I might 
be moved to express are intended to be constructive.

But it is more instructive to consider fi rst what the European Parliament 
has had to say about the contract law project. First of all, I would say that the 
Parliament and the Committee for which I work have always followed this proj-
ect with interest and enthusiasm. Indeed, as long ago as 26th of May 1989 the 
Parliament called for scholars to study the European Civil Code in a resolution 
which was repeated and reaffi  rmed in the Resolution of 6th of May 1994. 

To move to very recent times, on 24th of September 2010 the Legal Af-
fairs Committee adopted the report of Luigi Berlinguer, MEP, on the Com-
mission’s Action Plan Implementing the Stockholm Programme7, which con-
tains the following very positive affi  rmations about the contract law project:

“ ... drafting a European Contract Law will be one of the most important 
initiatives for the AFSJ in the coming years and may result in a so-called 
optional 28th civil law regime as an alternative to the traditional way of 
harmonising legislation in specifi c areas” (recital G), and

“Welcomes the Green Paper of 1st of July 2010 on policy options for prog-
ress towards a European Contract Law for consumers and businesses and 
supports the Commission’s ambitious initiative towards a European con-
tract law instrument that can be applied voluntarily by contracting parties” 
(paragraph 16).

I would note, however, that the report also has a great deal to say about 
creating a European judicial culture involving a more open-minded approach 
to the various, I dare say, competing legal systems in the European Union, and 
the importance of the study of comparative law and private international law, 
which is described as “the means par excellence of achieving mutual recognition 
of, and respect for, each others’ legal systems” (recital E).

You are of course welcome to draw your own inferences from this, but 
I  should say that there is no confl ict between the two approaches: they are 
complementary.

7 Report A7-0252/2010.
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Of course, the Committee will soon be having its word to say about the 
Green Paper on policy options for progress towards a European contract law 
for business and consumers of 1st of July 20108, which sets out a whole range 
of options, and I do not have a crystal ball, but I think that the Committee has 
given fairly heavy hints that it will come out in favour, at least, of the optional 
instrument. Whilst the whole contract law exercise has tended at times to re-
semble Lewis Carroll ’s Th e Hunting of the Snark, it would seem to me that the 
end product – at least for the time being – of the exercise will be the optional 
instrument, and I shall proceed on that assumption.

If we can say anything else with any degree of confi dence about the at-
titude of Parliament and its Legal Aff airs Committee, it is that a golden thread 
runs though all its resolutions, namely the importance of citizens and busi-
nesses, especially small and medium-sized enterprises, and making it easier for 
them to take advantage of their internal market freedoms.

Th e next thing that is in my view necessary to emphasise is the Com-
mittee’s desire for more democratic involvement in the contract law project 
and more openness. To this end, it has obtained a seat as observer on the 
Commission’s working group; this will be occupied by the committee chair, 
Klaus-Heiner Lehne, with Diana Wallis acting as his replacement.

Another point, to which I  would draw attention, is the Committee’s 
enthusiastic espousal of stand-alone European procedural-law instruments, 
for example, the European order for payment procedure, the European small 
claims procedure, the Mediation Directive and the prospect of European 
freezing orders for bank accounts. Th e introduction of such procedures has 
been welcomed by citizens, and it is felt that there is a real need for them, even 
though, according to Eurobarometer, public awareness of them is low. In any 
event, there would seem to be little point in having uniform principles of, say, 
contract law, if the procedures remain diff erent from one Member State to 
another.

Th e last point I would make before making a small incursion into private 
international law – notwithstanding what I said earlier about the excellence of 
the preceding speakers’ contributions – and drawing all these threads together, 
relates to the legal basis of the optional instrument. It will be recalled that 
a study commissioned by the Legal Aff airs Committee’s Policy Department 
in 20079 concluded that article 95 EC (now article 114 TFEU) did not consti-
tute an appropriate legal basis10, whereas, it would now appear that the Com-

 8 COM (2010) 348 fi nal.
 9 Th e legal basis for an optional instrument on European contract law, Martijn W. Hesselink, 
Jacobien W. Rutgers, Tim de Booys, Centre for the Study of European Contract Law, Working 
Paper Series, No. 4, 2007.
10 “article 308 EC [now article 352 TFEU] seems to be the most likely article to provide a legal base 
for enacting one or more optional instruments concerning European contract law. Article 95 EC seems 
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mission is considering that article as a possible legal basis. For the present, 
I would merely point out that among its other competences, the Legal Aff airs 
Committee is responsible for advising the Parliament on legal-basis questions.

To turn to private international law, I would fi rst make the point that 
thanks also to the European Parliament the Rome I Regulation11 not only 
contains a recital which enables parties to incorporate by reference into their 
contract a non-State body of law or an international convention (recital 13), 
but also provides for the eventuality that the Union might adopt, in an appro-
priate legal instrument, the rules of substantive contract law, including stan-
dard terms and conditions, and that such instrument may provide that the 
parties may choose to apply those rules (recital 14). Accordingly, the Union’s 
legislator has already envisaged the possible adoption of an optional instru-
ment for contract law.

I would also point to article 6(2) of Rome I, which provides that the 
parties may choose the law applicable to a consumer contract, but such a cho-
ice may not have the result of depriving the consumer of protection aff orded 
to him by provisions which cannot be derogated from under an agreement 
by virtue of the law of the country of the consumer’s habitual residence. In 
so far as Union consumer-protection law remains subject only to minimum 
harmonisation, it would seem that any optional instrument would also have to 
accommodate this.

Once we move into the area of choice of law, the fact is that there is 
increasingly a market in justice. If the optional instrument is to live up to its 
name, it will have to be successful on the market. It will also have to be de-
cided what its target customer base should be. As far as business-to-business 
transactions are concerned, there are competing products, the UNIDROIT 
Principles of International Commercial Contracts, for instance. Care will have 
to be taken that the optional instrument does not prove to be “just one soft 
law instrument too many”12. To choose consumers, or rather businesses, which 
contract with consumers as the target would be a defi nite possibility, and the 
idea that consumers might choose “European” law or rather the optional in-

to be excluded since an optional instrument would not be an instrument for the harmonization of the 
laws of the Member States. From the perspective of a legal basis it would not make a diff erence whether 
the optional instruments would be applicable to B2B, B2C or to both, nor whether they would apply 
only to cross-border contracts or also to purely internal contracts. However, even Article 308 EC cannot 
serve as a legal basis for enacting the entire CFR; any optional instrument will have to be limited to 
rules on the subjects that are particularly relevant to the Internal Market”.
11 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 
on the law applicable to contractual obligations (Rome I), OJ L 177, 4.7.2008, p. 6.
12 S. Vogenauer, Common Frame of Reference and UNIDROIT Principles of International 
Commercial Contracts: Coexistence, Competition, or Overkill of Soft Law?, European Review 
of Contract Law, vol. 6, No. 2, 2010.
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strument as the law applicable to their contracts, particularly on-line (the idea 
of the “Blue Button”), has its attractions.

Th e main problem here is that of “marketing” the product. It will have 
to have a USP, a unique selling proposition. But this will be hard to identify, 
especially, when one asks whether consumers ever trouble themselves to inqu-
ire into what the applicable law is when making a purchase cross-border. How 
many people, indeed how many lawyers, have actually read the terms and con-
ditions which you have to accept before you can download Microsoft Word or 
iTunes, for instance? I would submit that the applicable law is the last of the 
consumers’ considerations. When buying on-line, consumers think about the 
price, the likelihood of delivery and, above all, credit card security and whether 
they will have any means of redress if anything goes wrong.

So, to my mind, more empirical research is needed about consumer beha-
viour if such ideas as the “Blue Button” are to take off .

But, in any event, it is diffi  cult to say more without knowing more 
about the product, such as: what will be its substantive content, what will 
be done (if anything) about the standards of consumer protection and 
article 6 of the Rome I Regulation, or ensuring uniform interpretation? 
Th ere is also the question of public policy as evidenced by the Yahoo Nazi 
memorabilia case.

To my mind, the optional instrument could fi nd its own in the on-line 
world, in the fi rst place, if it was tailored to e-commerce. Th is is a real gap in 
the market – possibly worldwide – and the habitual connecting factors of pri-
vate international law struggle in a delocalised environment.

In her 1999 report on the Brussels I  Regulation13 – dealt with under 
the consultation procedure before Parliament had the benefi t of co-decision – 
Diana Wallis, MEP, presciently talks of on-line ADR and holding credit card 
companies responsible for certain aspects of electronic commerce. In my view, 
we should be exploring these ideas more seriously in tandem with the optional 
instrument, which could be used on-line.

A package such as this, the optional instrument plus, so to speak, could be 
the unique selling proposition we are looking for. What I mean is an optional 
instrument together with a set of remedies, including ADR, tailored to on-line 
use. I also feel that if the optional instrument was to be packaged in this way, 
it would more readily fi nd its legal basis in article 114 of the Treaty on the 
Functioning of the European Union.

If such a  package could be put together, and a  solution found to the 
problem of disparate standards of consumer protection, it would undoubtedly 
be attractive to consumers. In that case, it would not be diffi  cult to attract 

13 Report A5-0253/2000. For the fi nal legislative resolution, see: OJ C 146 17th of May 2001, 
p. 19.
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businesses to take it up as the EU Blue-Button scheme. Th ere are already 
examples where businesses have found that off ering consumers a higher level 
of consumer protection is a good selling proposition.

Lastly, to those who would like a European Civil Code to be introdu-
ced, I would cite Jean Monnet: “L’Europe ne se fera pas d’un coup, ni dans une 
construction d’ensemble: elle se fera par des réalisations concrètes créant d’abord une 
solidarité de fait”.
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Możliwy scenariusz wprowadzenia instrumentu opcjonalnego
Streszczenie

Przy założeniu, że w wyniku konsultacji zainicjowanych publikacją „Zielonej księgi 
w sprawie możliwości politycznych w zakresie postępów w kierunku ustanowienia 
europejskiego prawa umów” Komisja opowie się za instrumentem opcjonalnym, ni-
niejszy artykuł przedstawia możliwy, zdaniem autora, sposób wprowadzenia takiego 
instrumentu do obrotu w na podstawie art. 114 TFUE.

Na rynku wewnętrznym wyłania się luka, która może zostać wypełniona przez 
instrument opcjonalny wraz z systemem środków ochrony prawnej, który to instru-
ment – dostosowany do obrotu elektronicznego – pomocny będzie także przy poza-
sądowym rozstrzyganiu sporów. Gdyby można było wprowadzić taki pakiet i znaleźć 
rozwiązanie problemu zróżnicowania standardów ochrony konsumentów, byłoby to 
niewątpliwie korzystne dla konsumentów i przedsiębiorców.






